
,(fa1fe< ,lJ;I; V .;lt .?jjlRl ~cq,P~2'q;' ~ ~ (FileNo.): V2(82)76&77 /North/Appeals/ 2017-18 ·
3:rcfh.r~T~ (Order-In-AppealNo.): AHM-EXCUS-002-APP- 409-410-17-18

~(Date): 26-Mar-2018 ~ ~ cfi'I"~(Dateofissue): c!'J'/~/Z&/I',

~ ~ ~rent. 3tT<fcR1 (3:rcfh.r ) ~ -crfur.:, '

Passed by Shri Uma Shanker, Commissioner (Appeals)

df 3tT<fcR1,~~ ~fci'cfi', (~-III), .:tlijil-l&IGII& ~, ~14cfdfol4 ~-----,:> .:, .:, '
st

) esrrar ifainst fa
Arising out of Order-In-Original No 14-15/AC/D/BJM/2017 Dated: 15/11/2017

issued by: Assistant Commissioner Central Excise (Div-III), Ahmedabad North

'El" .:t1cfl()jcfkni1,1Rhmft cnr am:r l!cfil-l" tfdT (Name & Address of the Appellant/Respondent)

Mis PSM Engineering Industries
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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3ITTal ar7Garv 3rlaG :.:>
Revision application to Government of India:

(1) (ci,) (@) as#tr snra grcas srfefr 1994 cfi'I" tm 3ra #ht aarr amni a ifR" a:1° ~
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) f m #t gr a 1l1iJrn" sra zif arar t fat sisraIr zn 3rcr arnl a:1° 'llT ~
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export td Nepal or BhLJtan, without pay111ent of
duty. . . I . . . . . .

. . . : . .
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(d) Credit of any duty allowed to be utilized towards payment of exdse duty on final
products under the provisions of this· Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ \:li:Cllc:t•=n~ (3Tlf@) f.'1<P-11c1c1l 2001 'cB" -RWT 9 'cB" -~ aRe qua in zg-a # at uzii
j, )fa an2r # ,fa arr )f f#ta c\1,=f -l=fffi sfluz ea-arr ya sr9ta arr at cTT-<TT
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The above application shall be made in duplicate in Form No. EA-8 as ·specified under ·
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which - ·
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a Q
copy of TR-~ Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CE'A, 1944, under Major Head ofAccount.

(2) RRau 34armer vet vivaa g aru q? TT iRffi cnlT mm~. 200/- trm=r -~
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The revision application shall be accompanied by a fee ofRs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·
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To the west: regional bench of C_us~oms, Exci e & Service Tax Appellate Tribunal
(CESTAT) at!O~20, New Metal Hospital Compou~d; Meghani Nagar,-Ahmedabad ·: 380
016. in case of appeals otherthan as mentioned ii para-2(i) (a)above. - _
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(b)

(a)

#tn gyca, #s{hr suit gyca vi hara aft#hr =nnf@aw' ,fa or#re
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) alaqr«a ggcen 3rf@fr, 1g44#t err .3s-4l/3s-<# 3Rf1Rf:-
Under Sectidn 35B/ 35Eof CEA, 1944an appeal lies to:-

•¢.7%z%#a«.
the special··.bench of Custom,. Excise & Service Trax Appellate Tribunal of West.Block
No.2, R.K. P$ram, New Delhi-fin all matters rel9t(ng to classificationvaluation and. ·_ -
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The appeal to the Ap·pellate Tribuoal sball be filed in; quadruplicate in form EA-3 as
prescribed_ under_ Rule 6 of Central Excisedl\ppea\) Rules, 2001 and· shall bEl
accompanied against (one which at least should 6e accompanied by. a fee ofRs.1,000/..:,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a .branch of any nominate public sector bank of the place
where the_ bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zuf za am#r i a{ qr 3mrsii at rmr#gr shr & it u@ha per iqr "$ ~-"lfu:r c!Jf :fmR·\394@
~ xf fcnm tat a1Reg zr zr a sll g; ft fa far r8t cnl"4 xf ffi cB" ~ <I~~ ~
naff@raUr at ya 3rah z a4ha var al ya am4a4 Raza unlr &l
In case of the order covers~ number-of .order-in:.Original, fee for each 0.1.0. should be
paid in tbe. aforesaid manner not withstanding: the fact ,that the one appeal to the
Appellant Tribunal or the one application to the· Central -Govt As the case may be, is
filled to avoi9 scriptoria work-if excising Rs. 1 lacs fee of Rs.100/- for each. . ·
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(4)

0

(5)

(6)

One copy of application or 0.1.0. ~s the case may be, and the _order of the adjournment _
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. · ·
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Attention in invited to the rules covering these and:other related matter contended in the
Customs, Excise & Service Ta:xAppellate Tribunal (Procedure) Rules, 1982°.

it grcas, a4hr sur«a yeagi hara an4lRtu inf@aour (Rec), # uf at4tit mar i
a#cr #iar.(Demand) gd is (Penalty) ql io% qa smar #tar 31farf?& zrifa, 3ff@era q4Gu 1o#ls
~ % !(Section · 35 F of the Central_ Excise Act, 1941, Section_ 83 & _Section· 86 of the Finance Act,

1994) . .,~ ' '. . . .ac4hr3en gra3itharat#3inf, n@ztr "afcr#r #iiw"Duty Demanded) 
~- . . .

(@) (section) is 1p aa feefiR+inf@r;
(ii) ft;rnr~~~~W1"; ; !
(iii) crdlhffrailafr Gairer rf@. !
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For an appeal to be filed 9efore ·-the CESTAT, 10%of the_ Duty & Penalty confirmed by
the Appellate Commissioner would have to be I pre-deposited. _It may· be noted that the

· pre-deposit I~ a mandatory cond1t1on}or f1lmg ~ppeal _before _CESTAT. (Section 35 c (2A)
and 35 F of the: Central Excise Act; 1944, Seqt1on 83 & Sfrct1on 86 of the Finance _Act, 1994)_

Under Cent.ral Excise and;service Tax, "Duty dmanded" shall include:·
(i) : amount determined und$r Section 11 D; ·_ _- .
(ii) · · amount ofer~oneous Ce'.nvat Credit taken; . _
(ii) amount payable under Rule 6 o:tCenva1Cred1! Rules. . ; . .·

ucsr i ,zr arr # #fr 3rfa 4@ear h mar sr sf# srrar en z avg fafa zt Haf

·>JV ;,"'"' ii, +on.ma= r at« nit #as seat F"a ii, 10marwwr mar 1. , .
In view of above, an appeal agamst this ord~r shall IIE? before the Tribunal 011 payment .of 10%
of the duty demanded '1:Jhere dut~ or duty an'.d penaltyi-are in dispute, or penalty, where penalty
-1,._,...,._ ;,,. in rlicn11fA 11 ! ·



ORDERIN APPEAL

The subject appeal is filed by M/s. PSM Engineering-Industries (now Known as
M/s. Parle-Elizabeth Tools Pvt. Ltd.), Plot No. PE-37, Sanand-II, GIDC Industrial Estate,
Sanand, Ahmedabad., (hereinafter referred to as 'the appellant') .against Order in Original
No. 14-15/AC/D/BJM/2017 (hereinafter referred to as 'the impugned order) passed by
the Assistant Commissioner, Central Excise, Division-III,Ahmedabad-North (hereinafter

referred to as 'the adjudicating authority). The appellant is engaged in the manufacture of
Tools and Dies falling under CETH 82 of the Central Excise Tariff Act, 1985 [hereinafter
referred as CETA-1985) and- availing Cenvat credit under CENVAT Credit Rules,

2004(herein after referred to as "CCR, 2004").

2. The facts in brief of the case is that, during the course of audit, the appellant had, for

the period fromApril 2014 to june-17, availed and utilised Cenvat credit Rs.57,887/-and
R.321044/- of service tax paid on rent-a- cab service used for transportation of
employees to and from their factory. That said service falls under the exclusion clause (B)
of Rule 2(1) of the CCR, 2004, the Cenvat credit availed was not valid and to be recovered
under the provision of Rule 14 of CCR, 2004, with interest and penalty, invoking the

extended period. They have suppressed the material facts from the department with
intent to evade payment of Central Excise duty .The appellant was liable for penalty,
under Rule 15(1)/(2) of the Cenvat Credit Rules, 2004. Hence, Two SCN's were issued.

Vide above OIO's ,same were confirmed with interest and penalty.

3. Being aggrieved with the impugned orders the appellant has filed the instant appeals

on the following main grounds;
i. Shri Sanjay Manharlal Makwana has provided Rent a Cab service for the movement of

factory workers and staff during various shifts of the factory; that they had hired Cars on
monthly basis for 'to and fro 'movement of factory workers and factory staff from Naroda
to their factory at Sanand where their manufacturing activity takes place; that it'is a
matter of record that they have almost 105 Nos. of workers and staffs working at the
factory ,the same is at approximately 58km. away from Naroda; that the said service is

acquired by hiring ofBuses from bus operators who raise bills on monthly basis on which

Service tax is charged by them.
ii. they are running their factory predominantly in three shifts and it is absolutely

essential to have the facility of transporting the workers/ stafffromfactory to Naroda

and other various pick and drop points en-route. it mandatory for them to provide

transportation as it is not possible for the workers for second and third shifts to get
alternate transportation; that the said service provider is absolutely essential to provide
proper work force for maintaining/continuing the production activity at the factory; that
the said hiring of rent a cab services is squarely covered under the scope of input service
as per Rule 2(1) and they have availed Cenvat Credit of the Service tax so paid by the

Service Provider .

0



F.No. V2(82)76&77/North/Appeals/17-18

iii. under the scope of Clause (ii) of Rule 2(1) of Cenvat Credit Rules, 2004 which
enumerates any services used by the manufacturer whetherdirectly or indirectly in or in
relation to the manufacture of final products and clearance of final products up to the
place of removal; that they do not agree with the observation made in the Show Cause
Notice at Para-4.
iv. they have not availed services of renting of motor vehicle but have availed service of
rent-a-cab service provider, wherein the service provider along with his own vehicle and
his own driver has provided pick up and drop services from factory to predetermined
spots for the workers and staff as explained above;
v. the exclusion clause visualizes services provided by way of renting of motor vehicle
which is at the discretion of the vehicle receiver as to how it is to be used; that the said
exclusion clause does not cover specific rent a cab service, wherein the service provider

along with his own vehicle and driver provides specific service of pick and drop to and
from factory to pre- determined spots and the same are clearly covered under scope of
input service.

0vi. they relied upon the following judgements;1. Graphite India Ltd, 2012 (27) S.T.R.
130 {Kar.)2. Stanzen Toyotetsu India (P) Ltd., 2011(23) S.T.R 444(Kar) 3. Tata Auto
Comp Systems Ltd., 2012 (27) STR 338 (Kar.)
4. Personal hearing was accorded on 12.03.2018, Shri akhilesh pandey Sr. manager,
appeared on behalf of the appellant unit and reiterated the submissions made vide their

appeal memorandum. He submitted copy of the few orders. I have carefully gone
through the case records, facts of the case, GOA, submission made at the time of
personal hearing and the case laws cited by the appellant. I find that the impugned
orders have been issued with respect to the appellant availed Cenvat Credit of
service tax paid on rent a cab service. I find that, the issue to be decided is whether
appellant is eligible for CENVAT credit of Service Tax paid on rent-a-Cab service I refer
Rule 2(1) of CCR, 2004. It's reproduced below,

jj"input service" means any service, 

(i)used by aprovider of[output service]forproviding an output service; or

(ii.) used by a manufacturer, whether directly or indirectly, in or in relation to the
manufacture offinal products and clearance offinal products upto the place ofremoval,
and includes services used in relation to modernisation, renovation or repairs ofafactory,
premises ofprovider of output service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage

uptotheplaceofremoval,procuremento.finputs,accounting,auditing,
.financing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, security,
business exhibition, legal services, inward transportation of
inputs or capital goods and outward transportation up to the place of removal;but
excludes, 
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[(Aj serviceportion in, the execution ofa works contract and construction services including
service listed under clause (b) ofsection 66E ofthe Finance Act (hereinafter referred as

specified services) in sofar as they are usedfor 

(a) construction or execution ofworks contract of a building or a civil

structure or a part thereof; or

(b) laying offoundation or making of structures for support of capital

goods, exceptfor theprovision ofone or more ofthe specified services; or

[(B) services provided by wav of renting of a motor vehicle/. in so far as they relate to a

motor vehicle which is not a capital goods; or

5. I find that, In theRule 2{1) of CCR, 2004, the definition of input service is given. In
that the service provided by way of renting of a motor vehicle which includes rent-a-Cab

service is specifically excluded from the definition of input service. As it cannot be
considered as an input service as per Rule 2(1) of CCR, 2004, the CENVAT credit cannot
be availed for the service tax paid on those services. Therefore, I find that the CENVAT
credit availed on rent-a-cab service by the assessee as inadmissible and it's wrongly

availed. O
6. I find that, The CENVAT credit rules 2004, subjected to a major amendment in
Notifications 3/2011-CE (N.T) dated 1.3.2011 and 28/2012-C.E (N.T) dated 20.06.2012.
In these notifications, the definition of "input service" in rule 2(1) of CCR, 2004 was
changed to specifically exclude the service provided by the way of renting of a motor
vehicle from the input service, there by disallowing the CENVAT credit for the same.
Thus, The cases relied upon by the appellant, are related to cases prior to 2011, and

hence not taken into consideration.

7. I find that, the appellant has submitted that they have not availed services of
renting of motor vehicle but they have availed rent-a-cab service. This argument doesn't
go well with the definition's given in Finance act, 1994 which are provided below,

Section 65. Definitions,
0

(20) "cab " means

(i)

(ii)

(iii)

a motorcab, or
a maxicab, or
any motor vehicle constructed or adapted to carry more than

twelve passengers, excluding the driver, for hire or reward:
(91) rent-a-cab scheme operator "means any person engaged in the business of

renting of cabs.
From the above definitions, I find that all the cabs are motor vehicles.
8. With regards to invoking extended period under the proviso to section llA(l), (4)
and (5) of the Central Excise Act1944, I find that the appellant has not shown the details

9
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of CENVAT Credit availed/ utilized in respective ER-1 for the relevant period, which is
covered in the SCN. The Adjudicating Authority had issuedSCN covering relevant period
considering extended period of five years. Therefore, I find that extended period of five
years is correctly applied under provisions of the Central Excise Act, 1944 and CENVAT
Credit Rules,2004. I find that as per provisions of CENVAT Credit Rules, 2004 details in
ER-1 is to be shown regarding availm.ent /utilization of CENVAT Credit on inputs, capital
goods and input service in monthly ER-1.The appellant has suppressed the facts. There
was deliberate intention in wrongly availing CENVAT credit by the appellant.
9. Further, I find that, Rule 15(2) of CENVAT Credit Rules, 2004 provides that, where
CENVAT Credit in respect of input or capital goods or input services has been taken or
utilized wrongly by reason of fraud, collusion or any willful misstatement or suppression
of facts or contravention of any of the provisions of Excise Act, or of the rules made there
under with intent to evade payment of duty, then, the manufacturer shall be liable to pay
penalty in terms of provisions of Section 1 lAC of Excise Act. That Section 1 lAC of
Central Excise Act, 1944 applies when the extended period is applicable. Since, the

estended period itself is invokable in the present case; penalty imposed on the appellant
is correct and legal.

10. In view of the foregoing discussion and findings, I uphold the impugned orders, and
disallow both the Appeals filed by the appellant.

11. 341rat zarr a#Rr a{ 3r4tat ar fqzr 3qt#a at# fan srar ?r

The appeal filed by the appellant stand disposed off in above terms. .. /7,129w1 '_' (3#r gi#)
3172J# (3rfrea]

Attested •

a a5t.
[K.K.Parmar )

Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post Ad.
M/s. PSM Engineering Industries,

(now Known as M/s. Parle-Elizabeth Tools Pvt. Ltd.),
Plot No. PE-37, Sanand-II, GIDC ,

Date- /3/18

.
Sanand, DIST-Ahmedabad..

Copy to:

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST Central Excise, Ahmedabad-North.

3. The Asstt.Commissioner,CGST ,Div-III,Ahmedabad-North.
4. The Asstt.Commissioner(Systems),CGST, Ahmedabad-North.

5. Guard File.
6. PA file.



r $


